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but in most states it would doubtless have been difficult under the 
facts. 

In a novel case recently decided in England, the declaration sought 
was denied. By a contract made between the plaintiffs and the Sec- 
retary of War, the latter hired from the plaintiffs a steam engine and 
hay press on condition that the engine should be used only for the 
purpose of working the press. It being alleged that the engine had 
been used for other than the specified purpose, the plaintiffs sought a 
declaration against the new Secretary of War that they were entitled 
to compensation for the improper use of the engine and that the con- 
tract be construed. 16 It was held that inasmuch as no action could 
possibly lie against the Secretary of War on the contract, no declara- 
tion against him would be made. An old statutory remedy having 
been allowed to lapse, it was intimated that the petition of right wa9 
the only available remedy, although declarations have been made 
against the Attorney General even in the absence of a petition of 
right. 17 On a claim for money compensation, however, the declaration 
would hardly be permitted to take the place of a petition of right. 

New Jersey, Florida, Wisconsin, and Michigan now authorize their 
courts, with more or less latitude, to render declaratory judgments and 
the Bar Associations of Connecticut and of California have recently 
recommended legislation in their respective states giving this power 
to the courts. Cases are constantly arising in jurisdictions where the 
declaratory judgment is authorized illustrating the valuable results 
achieved by this useful instrument of preventive justice, and it is to 
be hoped that the other states of this country and the federal govern- 
ment will not delay long in availing themselves of its benefits. 

E. M. B. 



OPERATIVE FACTS IN GIFT OF LAND 

A frequent and often-times difficult question arises whether there 
has been a proper delivery of a deed to create a gift. Three recent 
Illinois decisions relate to this problem under different situations. 
In the case of Moore v. Downing (1919, 111.) 124 N. E. 557, an uncle 
executed deeds which he delivered to a party with written instructions 



plaintiff ... for the purpose of determining such adverse . . . interest 
. . . and to clear up all doubts and disputes, and to quiet and settle the title 
to the same." See Ackerman v. Union & New Haven Trust Co. (1915) 90 
Conn. 63, 96 Atl. 149; (1917) 91 Conn. 500, 506, 100 Atl. 22. 

"Hosier Bros. v. Earl of Derby (C. A.) [1918] 2 K. B. 671. 

"Dyson v. Atty. Gen. [1911] 1 K. B. 41a; (C. A.) [1912] 1 Ch. 158, 167. 
Burghes v. Atty. Gen. [1911] 2 Ch. 139, 155; (C. A.) [1912] 1 Ch. 173. These 
cases involved requests for declarations that plaintiffs were exempt from a 
requirement to make certain returns on forms submitted by the commissioner 
of internal revenue. 
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to hold until the uncle's death and then deliver them to the grantees. 
The deeds were sealed in an envelope by the holder and placed in a 
safe deposit box, to which the grantor later acquired a key. The 
grantor continued to exercise full control over the land described in 
the deeds ; he paid the taxes, renewed a mortgage, insured the prem- 
ises, and listed them for sale with a real estate agent. Upon the 
uncle's death, an heir sued to secure an interest in the land. His 
claim was denied because there had been a valid delivery of the deeds 
— a gift to the grantee. 

In Weber v. Brak (1919, 111.) 124 N. E. 654, the grantor executed 
a deed to her daughter and placed it in the custody of a notary who 
put it in an envelope, on which was an unsigned writing which stated 
that the deed was not to be delivered to the grantee until after the 
death of the grantor; and that in case the grantee died before the 
grantor, the deed was to be returned to the latter. After the deaths 
of both notary and grantor, the deed was delivered to the grantee by 
the notary's executor. An heir of the grantor sued for his statutory 
portion of the land mentioned in the deed and it was held that he 
should recover; the intended gift having failed because there had 
been no valid delivery. The fact that the deed was to be returned to 
the grantor if he survived the described grantee induced the court to 
conclude that the grantor did not hand over the deed unconditionally 
to the third party as in Moore v. Downing. 

The question reappeared in Pemberton v. Kraper (1919, 111.) 124 
N. E. 611. In this case the grantor, an aged woman, executed a deed 
to her daughter and placed it in her bureau drawer. After the deed 
had been signed and acknowledged the grantor's step-son took and 
recorded it. The grantor, who was practically bed-ridden at the time, 
brought suit to have the deed set aside as a cloud upon the title to her 
land. She testified at the trial that she never intended the deed to be 
delivered until after her death. There, was conflicting testimony on 
this point but the Illinois Supreme Court applied the same test of 
"intent" employed in the above two cases and decided that there had 
been no valid delivery; because the aged woman did not intend to 
relinquish control over the instrument or divest herself of her rights, 
privileges, etc., in the land. 

To constitute a delivery in law, it is not necessary that the grantor 
should make it physically impossible for himself to procure possession 
of the deed. 1 It is sufficient that the instrument be delivered to a 
third person without reserve and with the intention that it shall operate 



1 Munro v. Bowles (1900) 187 111. 346, 58 N. E. 331, 54 L. R. A. 865, note. In 
this case a deed was held to have been delivered, which was found after the 
grantor's death, in a trunk to which he had a key. Cf. McKemcy v. Ketchum 
(191 9, Iowa) 175 N. W. 325, where the deed was found after the grantor's death 
in his private box. 
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from that time as a transfer of "title." 2 No subsequent act of the 
grantor alone can operate to defeat the effect of the delivery, 3 i. e., 
change the legal relations of the parties. Nor can a subsequent change 
of intention, nor a mental reservation existing only in the grantor's 
mind, render a delivery, effected by words and acts, inoperative. 4 
The intention of the grantor evidenced at the time of transferring the 
instrument controls the determination of whether or not there has 
been a valid delivery. 5 In other words, at least two facts must exist 
to extinguish the rights, privileges, powers, etc., of the grantor in 
respect to the land and create similar legal relations thereto in the 
grantee: (i) physical transfer of the deed to the third person and 
(2) actual or evidenced intention that the transfer of the deed shall 
have the described operative effect. 

Where a deed is handed to a third person with directions that 
it shall not be delivered to the grantee until after the grantor's death, 
the question of acceptance presents difficulties. There is a split in 
the decided cases; two divergent theories seem to exist. According 
to some decisions, actual acceptance by the grantee is essential to effect 
a delivery; and this holds true even if the acceptance does not occur 
until after the grantor's death. In such a case, it is regarded as 
relating back to the time of the delivery of the deed to the depositary. 6 
In these cases acceptance is a third operative fact, without which there 
is no gift. But Moore v. Downing, supra, followed what appears to be 
the majority rule : that when the terms of the deed are wholly bene- 
ficial to the grantee, there is a presumption of acceptance at once on 
delivery to the third party, if nothing appears to the contrary, and even 
though the grantee is ignorant of the deed. 7 This presumption is 
said to be overcome only by the grantee's expressed dissent. 8 Some 
courts have refused to find such a presumption when the grantee did not 
know of the delivery of the deed f and no presumption will be recog- 
nized until the grantor's acts come to the knowledge of the grantee. 
So few deeds of voluntary settlement are rejected that most of the cases 
do not touch upon the question of how or when the deed takes effect. 10 
The theory that after acceptance by the grantee the delivery takes effect, 



2 Sneathen v. Sneathen (1891) 104 Mo. 201, 16 S. W. 497. 

3 Robbins v. Koscoe (1897) 120 N. C. 79, 26 S. E. 807. 
* McMahan v. Hensley (1919, N. C.) 101 S. E. 210. 

5 Trask v. Trask (1894) 90 Iowa, 318, 57 N. W. 841. 

'Foster v. Mansfield (1841, Mass.) 3 Met. 412; Stephens v. Rinehart (1872) 
72 Pa. 434; cf. Williams v. Latham (1892) 113 Mo. 165, 20 S. W. 99. 

1 Vreeland v. Vreeland (1891, N. J. Ch.) 48 N. J. Eq. 56, 21 Atl. 627; Mitchell 
v. Ryan (1854) 3 Oh. St. 377. 

8 Weuster v. Folin (1899) 6a Kan. 334, 56 Pac. 490. 

'Moore v. Flynn (1890) 135 111. 74, 25 N. E. 844. 

"For a discussion of the problem, see Bury v. Young (1893) 98 Calif. 446, 33 
Pac. 338. According to this case the "title" to the land passed "full and com- 
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through the fiction of relation back, as of the date it was handed to 
the third party, is not satisfactory ; unless, indeed, we are prepared to 
hold that the grantor has done an irrevocable act in handing the deed 
to the third person. The suggestion that such an act is revocable and 
that the grantor has a power to revoke up to the time it is accepted, 
has led a few courts to conclude that there is no valid delivery in such 
a case as Moore v. Downing. 11 Instead of employing the legal fiction 
of relation back, the weight of authority seems to follow the theory 
of presumed acceptance, i. e., that where the grantor in delivering the 
instrument to the third person parts with all control over it, acceptance 
will be presumed. 

In these jurisdictions, then, acceptance is not an operative fact to 
create a gift of the land. The gift must be complete without the 
act of acceptance. Presumably, non-acceptance would be an operative 
fact to "revest" the land in the grantor or his heirs. 



in the matter of Scott v. Shepherd 

"The type of theft is taking to one's own use." 1 But it is a nice 
question regarding the law of larceny: whether its proper office is 
merely to build a wall and ditch about me in the enjoyment of what 
possessions I may have; or whether it exists primarily to discourage 
my neighbor when in a covetous moment he breaks the tenth com- 
mandment, from giving active expression to his thoughts. Holmes 
clearly thought the former. "It was an advance on the old precedents 
when it was decided that intent to deprive the owner of his property 
was sufficient." 2 But in State v. Kirkland (1919, N. C.) 101 S. E. 
560, the trial court's instruction to that effect was held erroneous, and 
intent to convert to the taker's own use was held necessary to larceny ; 
yet with an "interpretation" which widens the scope of the old rule 
considerably: that the requirement was met "by showing an intent 
to deprive the owner of his property permanently for the use or pur- 
poses of the taker, although he might have in mind to benefit another." 



Problems of policy similar, although not so broad, were involved in 
People v. Mail and Express Co. (1919, N. Y. Ct. Spec. Sess.) 62 N. Y. 
L. J. 1349 (January 21, 1920), a case of prosecution for the conducting 
of a lottery in order to increase a newspaper's circulation. Cards, 

plete upon the first delivery," so that the depositary became a trustee for the 
grantee, and the grantor thenceforward held merely a life estate. Cf. Prutsman 
v. Baker (1872) 30 Wis. 644. 

11 Wellborn v. Weaver (1855) 17 Ga. 267, 63 Am. Dec. 235, note; Gilmore v. 
Whitesides (1837, S. C.) Dudley Eq. 14, 31 Am. Dec. 563. 

1 Holmes, The Common Law (1881) 73. 

2 Ibid. 



